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RESOLYER,  By  tli  - Board  of  Public  V/orXs  ox"  the  tty  of 
Port  Yfeyn , Indiana,  t uat  it-  is  desired  and  de-. mod  necessary  to 
xiend  . open  Fifth  street  in  the  city  of  Port  Nayne,  Allen  Coun- 
ty and  State  of  Indiana  dr on  the  east  property  line  h Cal- 

set  • ■ line  a . 

extension  and  opening  to  have  a width  of  fifty  (50)  feet  and  do 
made  by  do:;aermid.n  a:-,  i apuropriai ing  for  street  purposed  a strip 
of  land  described  as  fol-ons,  to- fit: 

east,  line  of  Worth  Calhoun 

sire  t f.L  \y  (50)  feat  east  of  the  Nor  '-h~eas*i  cor  ;er  of  Lot  do. 

ISO.  do.  ni  Side  Addition  to  the  City  of  Pore  lYa-Tcie,  Allen  Canny 
Indiana;  i hence  east  on  the  south  line  of  Fifth  street  as  laid  out 
in  the  said  North  Side  Add  l east  four  wndred  and 

ninety-one  (491)  feet  to  the  'Jest  line  of  North  Clinton  street; 
thence  north  fifty  (50)  feet-;  thence  west  parallel  with  the  south 
line  of  said  Pifth  street  as  above,  described  four  hiir.dred  and 
ninety-one  *.4»x)  feet  to  thw  . „iiiw  of  Nor' h Calhoun  street; 
thence  south  fifty  (50)  feet  to  the  -lace  of  beginning. 

The  above  described  tract  of  land  being  a part  of  Lot 
No.  6,  Well1 8 he  nerve,  situated  in  Township  thirty  (SO)  north. 

Range  twelve  (1$)  east  of  the  second  principal  meridian,  in  Albeit 
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State  of  Indiana- 
Alien  County. 


SS 


In  the  Matter  of  the  proposed  ex. 


tension  and  opening  of  Fifth  street:  Before  the  Board  of  Public 


from  the  West  property  line  of 


Works  of  the  City  of  Fort 


North  Calhoun  street  to  the  East 


Wayne 


property  line  of  North  Clinton 


Street,  in  the  City  of  Fort  Wayne 


Indiana- 


Come  s no 


and  objeots  to  and  remonstrates  against  the  extension  and  opening  of 
Fifth  Street  in  the  City  of  Fort  Wayne,  Indiana,  over  and  across  its 
right  of  way,  yards,  switching  tracks,  and  depot  grounds  in  said  City, 
by  the  said  Board  of  Public  Works  of  the  City  of  Fort  Wayne,  or  by 
said  City,  on  the  following  grounds  and  for  the  following  reasons: 
FIRST:  Because  at  and  long  prior  to  the  g6th#  day  of 

March,  1872,  the  said  City  of  Fort  Wayne  was  the  owner  in  fee  Lot 
No.  6 in  Wells  Reserve  in  Township  30  North,  Range  12  East,  in  Allen 
County,  Indiana,  the  tract  of  ground  along  and  over  which  are  now  lo- 
cated the  right  of  way  of  depot  grounds ? switching  tracks  and  yards 
of  The  Lake  Shore  & Michigan  Southern  Railway  Company,  in  said  City, 
over  and  across  which  it  is  proposed  to  extend  and  open  said  Fifth 
Street ? together  with  a large  amount  of  other  land  contiguoBB  thereto, 
ihat  on  said  26th.  day  of  Marfth,  1872,  aid.  before  said  land  had  been 
3et  apart  or  used  by  said  City  for  aw  purpose,  it  granted  and  duly 
conveyed  to  The  Fort  Wayne,  Jackson  & Saginaw  Railroad  Company,  said 
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lot  No*  6 in  Wells  Reserve,  being  20  acres  off  of  the  West  side  of  the 
said  tract  of  land  so  owned  by  the  said  City,  upon  the  condition  that 
the  said  Railroad  Compaq  should  run  its  line  through  the  tract  of 
land  so  granted  and  conveyed,  and  locate  its  depots  for  local  purposes 
therein,  and  also  locate  any  shops  it  might  find  necessary  to  build  at 
Fort  Wayne,  and  upon  the  further  condition  that  said  property  shouM 
become  annexed  to  the  City  of  Fort  Wayne. 

That  said  grant  and  conveyance  of  said  land  was  made;  for  the 
purpose  of  inducing  said  Railroad  Company  to  make  the  City  of  Fort  W2Q£ 
Wayne  its  ieioaiHft  Southern  terminus  of  a railroad  then  being  construct- 
ed from  Jaokson  in  the  State  of  Michigan,  southward  into  the  State  of 
Indiana,  and  to  induce  it  to  locate  its  depots  for  local  purposes, 
shops,  %ards  and  switching  tracks  thereon. 

That  said  Compare  accepted  said  donation,  grant  and  con- 
veyance upon  the  terms  and  conditions  expressed  in  the  deed  of  con- 
veyance thereof  and  in  the  resolutions  duly  passed  by  the  Common  Coun- 
cil of  said  City,  authorizing  said  grant  and  conveyance,  and  upon  the 
faith  thereof  took  possession  of  said  land  and  constructed  its  road 
bed  through  the  same,  put  in  a large  number  of  switches  and  side  tracks 
and  erected  a depot  building  and  shops  thereon,  and  located  its  yards 
on  the  ground  for  making  up  its  trains,  storing  cars  and  conducting 
its  business  as  a passenger  and  freight  railroad;  that  said  Compary 
expended  in  said  work,  upon  the  faith  of  said  resolutions  and  convey- 
ance, in  constructing  said  buildings,  road-bed,  switching  and  side 
tracks,  to-wit,  ten  side  tracks  and  switching  tracks,  and  yards,  the 
sum  of  $30,000.00,  and  the  said  side  tracks,  switches,  yards  and  depot 
grounds  have  ever  since  been  maintained  and  operated  as  a part  of 
said  railroad,  and  the  same  were  and  are  necessary  and  essential  to 
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the  proper  maintenance  and  conduct  of  its  business  of  a xk  carrier  of 
freight  and  passengers. 

That  the  Lake  Shore  & Michigan  Southern  Railway  Compare  long 
prior  to  the  commencement  of  said  preceedings  for  the  extension  and 
opening  of  said  fifth  street  became  and  is  the  lessee  of  the  owner 
of  said  railroad,  tracks,  switches,  side  tracks,  yards  and  depots  for 

the  period  and  term  of  99  years,  and  for  the  ten  years  last  past  the 
Lake  Shore  & Michigan  Southern  Railway  Compare  has,  as  such  leased, 
operated  and  maintained  the  road  so  owned  and  constructed  by  the  Fort 
Wayne,  Jackson  & Saginaw  Railroad  Company,  and  is  still  maintaining  and 
operating  the  same,  including  said  yards,  depot  grounds,  side  tracks, 
switches  and  shops  in  the  City  of  Fort  Wayne* 

That  said  Fifth  street,  if  extended  and  opened  as  proposed 
and  described  in  the  resolution  of  said  Board  of  Public  Works  will  pass 
through  and  cut  said  yards,  side  tracks  and  switches,  in  about  the 
oenter  thereof,  and  will  destroy  and  render  the  same  useless  and 
valueless  for  the  purposes  aforesaid  and  for  which  they  were  so  con- 
structed and  maintained  and  will  deprive  this  remonstrant  of  the  use 
of  valuable  property,  to-wit,  of  the  sum  of  $30,000.00,  and  prevent 
it  from  the  proper  operation  of  said  railroad  and  its  business  as  a 
common  carrier  of  freight  and  passengers. 

By  reason  of  the  facts  aforesaid  the  said  City  of  Fort  Wgyne 
and  the  said  Board  of  Public  Works ? as  on©  of  its  municipal  depart- 
ments, are  estopped  to  open  or  extend  said  street  across  the  said 
right  of  way,  yards,  side  and  switching  tracks,  aforesaid. 

2.-  That  said  Board  of  Public  Works  of  the  City  of  Fort 
Wayne  had  no  Bower,  authority  or  jurisdiction  to  condemn  or  appropriate 
the  property  of  the  Lake  Shore  & Michigan  Soutlhem  Railway  Compary 
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described  in  the  resolution  of  the  said  Board  of  Public  Works  hereto- 
fore adopted  for  the  opening  or  extension  of  said  Fifth  Street 

because  for  25  years  prior  to  the  commencement  of  this  proceeding  and, 
the  adoption  of  said  resolution,  at  all  times  since  the  said  property 
of  the  said  company  so  sought  to  be  condemned  and  appropriated,  for 
the  opening  of  said  Street,  was  and  now  is,  appropriated, 

used  and  maintained  for  and  devoted  to  the  public  ftse,  in  this,  that 
the  same  is  a portion  of  its  right  of  way  for  railroad  purposes, where- 
on, during  said  period  of  25  years,  its  tracks  were  laid,  its  trains 
run,  its  business  as  a common  Carrier  transacted,  and  the  same  was 
during  all  of  said  time,  and  now  is,  used  for  its  main  tracks,  side 
tracks,  switching  and  storage  tracks,  for  depot  and  yard  purposes,  and 
for  all  of  said  purposes,  and  for  all  of  which  uses  and  purposes  the 
said  land  is  still  appropriated,  used  and  maintained;  that  to  open  and 
construct  said  street  over  and  upon  said  Compjany>  s land  at  the  point 
designated  in  such  resolution  and  as  sought  by  these  proceedings,  will 
destroy  the  aforesaid  public  uses  of  such  portion  of  its  right  of 
way,  and  will  destroy  and  render  useless  and  valueless  the  said  yards, 
its  said  side  tracks,  switching  and  storage  tracks,  which  have  been 
heretofore  constructed  at  a cost  of  many  thousand  dollars,  to-wit, 
$20,000.00,  and  will  divert  the  same  to  another  and  different  public 
use,  inconsistent  and  incompatible  with  its  present  use,  and  the  said 
City  of  Fort  Wayne,  by  reason  of  the  facts  aforesaid,  has  no  power, 
authority,  or  jurisdiction  to  condemn  or  appropriate  the  property  as 
described  in  said  resolution  for  the  uses  of  a street. 

Because  neither  said  City  nor  said  Board  of  Public  Works 
have  any  power,  authority  or  jurisdiction  to  condemn  or  appropriate 
the  property  of  this  remonstrant,  described  in  the  resolution  of  said 
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Board  heretofore  adopted  for  the  opening  or  extension  of  said  Street, 
because  for  25  years  prior  to  the  commencement  of  these  proceedings 
or  the  adoption  of  said  resolution  and  at  all  times  since  xaM  , said 
property  was  and  not  is  appropriated,  used  and  maintained  for  and  de- 
voted to  a public  use,  in  this,  that  the  same  is  and  during  all  said 
time  has  been  a portion  of  its  right  of  w^y  for  railroad  purposes, 
whereon  during  all  of  said  time  its  main  tracks,  side  tracks,  storage 
and  switching  tracks,  .-yards  and  shop  grounds  have  been  laid,  used  and 
operated,  its  trains  run,  its  business  as  a comnon  carrier  transacted, 
and  where  tracks,  yards  and  shop  grounds  are  necessary  and  essential 
for  the  proper  operation  and  conduct  of  its  business  as  a common  car- 
rier of  freight  and  passengers  and  in  the  operation  of  its  railroad, 
for  which  purpose  this  remonstrant  is  and  has  been  for  many  years  duly 
incorporated  and  engaged  in  carrying  on  said  business,  and.  in  the  oper- 
ation of  a line  of  railroad  running  from  Jackson  in  the  State  of  Mich- 
igan, to  and  into  the  g&tfcg  said  City  of  Fort  Wayne;  that  if  said 
street  is  opened  and  extended  across  said  right  of  way,  side,  storage 
and  switching  tracks,  and  its  yards  and  depot  grounds,  as  aforesaid, 
it  will  destroy  said  public  use  for  the  purposes  of  § railroad  and 
side,  storage  and switching  tracks,  and  yards  necessarily  connected 
therewith,  and  divert  it  to  another  and  different  use,  for  which  this 
remonstrant  says  there  is  no  need  or  necessity,  because  another  street 
can  be  readily  opened  for  the  public,  affording  all  reasonable 

and  necessary  use  f (T  khsxp acx s ing x x&£ xkfag  public  in  passing  across 
said  right  of  way,  without  destroying  said  public  use  for  railroad  pur- 
poses and  which  will  secure  to  the  public  the  same  convenience  and 
usefulness,  in  this,  that  Third  street  in  said  City  could  and  might 
be  opened  over  this  remonstrants  RX&fek  road,  to  the  opening  of  which 
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it  will  not  only  consent,  but  without  making  or  asking  any  damages 
therefor;  that  said  Third  Street,  if  opened,  will  cross  but  a siggle 
track  of  this  remonstrant? s railroad  at  a point  where  all  trains  run 
slowly  and  where  no  switching  is  done;  but  that  said  Fifth  Street, 
if  extended  and  opened  as  proposed,  will  pass  ove$  not  less  than  eight 
tracks  of  this  remonstrant,  will  cut  its  said  yards,  side,  switch  and 
storage  tracks  in  the  the  center  and  render  them  useless  and  vaituless 
for  the  purpose  for  which  they  have  been  constructed,  maintained  and 
used  and  are  still  used. 

4.-  Because  the  opening  and  extension  of  said  Fifth  street 
at  the  point  proposed  over  and  across  the  yards,  side,  storage  and 
switching  tracks  of  this  remonstrant  will  not  be  if  public  utility,  hi 
but  on  the  contrary  will  be  a permanent  nuisance  to  tie  great  annoy- 
ance, inconvenience  and  danger  to  all  citizens  and  to  the  public  travel 


MORRIS,  BELL,  BARRETT  AND  MORRIS 


